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INTRODUCTION

“Since the power to establish voting requirements is of little value without the
power to enforce those requirements, Arizona is correct that it would raise serious
constitutional doubts if a federal statute precluded a State from obtaining the information
necessary to enforce its voter qualifications.” Arizona v. Inter Tribal Council of Ariz.,
Inc. (hereinafter “Inter Tribal Council”), 133 S. Ct. 2247, 2258-59 (2013). With this
statement, the United States Supreme Court reiterated the longstanding principle that it is
the province of the States to establish voting qualifications, not the Congress. 1d. at 2258.
As the Court recognized, the Framers were averse to concentrated power and sought to
avoid a Congress “empowered to regulate the qualifications of its own electorate.” 1d.
Thus, the Elections Clause of the U.S. Constitution empowers Congress to regulate only
how federal elections are held, but not who may vote in them. Id. Since Congress lacks
the power to set voter qualifications, it necessarily follows that a federal agency created
by Congress lacks that power as well.

Here, the district court correctly recognized that (1) Arizona and Kansas modified
their respective voter registration qualifications to require applicants to present proof of
citizenship along with registration forms, and (2) the Election Assistance Commission
(“EAC”) lacked the authority to refuse to incorporate those requirements into the state-
specific instructions for the National Voter Registration Form (“Federal Form™). On
March 19, 2014, the district court ordered the EAC, or its acting executive director, “to
add the language requested by Arizona and Kansas to the state-specific instructions on
the federal mail voter registration form, effective immediately.” (March 19, 2014
Memorandum and Order (ECF No. 157), attached as Exhibit B to EAC Motion at 1,

hereinafter “March 19 Order.”) (emphasis added). The Defendants-Appellants refused to



Appellate Case: 14-3062 Document: 01019248750 Date Filed: 05/13/2014 Page: 3

add the state-specific instructions and, twelve days later, requested a stay. The district
court considered the motion for stay filed by the Defendants-Appellants, along with the
separate motions of each of the Intervenors-Appellants, and denied relief, specifically
finding “that any harm to the moving parties does not outweigh the harm to the states,
that the public interest does not support a stay, and that the movants have not
demonstrated a strong likelihood of success on appeal.” (May 7, 2014 Order (ECF No.
195), attached as Exhibit A to EAC Motion at 1, hereinafter “May 7 Order.”) The district
court ordered the EAC to comply with the March 19 Order “forthwith without further
delay.” Id. at 8. By that time, the EAC had refused to obey the district court’s March 19
Order for a full 49 days.

The Defendants-Appellants and the Intervenors-Appellants now ask this Court to
grant a stay pending appeal even though the district court has already determined that
they do not meet the elements required for a stay—an extraordinary and rarely granted
device. They ask this Court to disregard the basic separation-of-powers principle
reiterated by Inter Tribal Council and followed by the district court below, by seeking a
ruling from this Court that a federal agency can disregard what the States themselves
established as voting qualifications. Because the EAC and the Intervenors-Appellants
have distorted the facts and procedural history that led to the district court’s decision and
misconstrue the decision itself, the Plaintiffs-Appellees (“the States”) provide the
following background in support of their opposition to the Appellants’ motions for stay.

BACKGROUND

In 2004, Arizona’s voters approved a citizens’ initiative known as Proposition

200, which among other things, provided that applicants must provide evidence of

citizenship when registering to vote. Inter Tribal Council, 133 S. Ct. at 2252.
2
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Proposition 200 required election officials to reject voter registration forms that did not
bear evidence of citizenship. 1d. Two groups of plaintiffs sued to enjoin the
implementation of Proposition 200, but failed to demonstrate that they were entitled to a
preliminary injunction. Id. Although the Ninth Circuit briefly enjoined Proposition
200’s proof-of-citizenship requirement, the United States Supreme Court reversed and
allowed Arizona to conduct the 2006 election under the new rules instituted by
Proposition 200. Purcell v. Gonzalez, 549 U.S. 1, 5-6 (2006). From that time until
shortly before the 2012 election, Arizona’s county recorders implemented Proposition
200, rejecting the registration forms from prospective registrants who did not provide
evidence of citizenship.

After the Supreme Court remanded that case to the district court, the parties
presented evidence in a six-day bench trial and the district court issued an order setting
forth detailed findings of fact and conclusions of law. Gonzalez v. State of Arizona, D.
Ariz. CV06-01268-PHX-ROS, ECF No. 1041, identified as EAC001651-99 in the
underlying EAC Record here, and attached hereto as Exhibit 1. The plaintiffs—many of
whom are Intervenors-Appellants in this matter—asserted that Proposition 200 violated
the Equal Protection Clause of the Fourteenth Amendment, the First Amendment, Section
2 of the Voting Rights Act, and Title VI of the Civil Rights Act of 1964. Exhibit 1 at
EAC001652. The district court denied relief on all claims, holding that Proposition 200
serves the important governmental interests of preventing voter fraud and maintaining
voter confidence. Exhibit 1 at EAC001684-85. The district court made specific factual
findings that, under other circumstances, at least 208 individuals were not deterred by the
threat of a conviction of perjury to falsely declare under oath that they were not citizens

and that for this and other reasons, Arizona’s citizens voted in favor of requiring

3
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registration applicants to show affirmative proof of citizenship, rather than merely a
sworn statement. Exhibit 1 at EAC001666. On July 11, 2012, after the Ninth Circuit
reheard the case en banc and ordered injunctive relief, the district court ordered that the
Arizona election officials could not reject Federal Forms for lack of proof-of-citizenship
information and had to register those applicants for the upcoming 2012 election. (See
Gonzalez v. State of Arizona, D. Ariz. CV06-01268-PHX-ROS, ECF No. 1073, attached
hereto as Exhibit 2.)

In this appeal, the Intervenors-Appellants claim that Inter Tribal Council
completely resolved all issues in their favor and held that through the NVRA, Congress
preempted the States’ rights to establish voter qualifications. Intervenors-Appellants’
Motion for Stay (hereinafter “Intv. Motion”) at 2-3. But they misread and improperly
extend the holding of Inter Tribal Council. There, the Supreme Court did not hold that
the EAC had the discretion to refuse to include a voter qualification requirement that a
State deemed necessary to determine voter eligibility; nor did the Court hold that the
EAC had the authority to engage in a quasi-judicial weighing of evidence to determine
itself what was “necessary” to prove U.S. citizenship.! Instead, the Court strongly

indicated that the EAC lacks such discretion and authority.

! In its Motion, the EAC quotes the Court’s statement that the EAC must approve
each state-specific instruction to support its contention that the EAC, not the States,
determines whether information is necessary for a state official to assess an applicant’s
eligibility. EAC Motion at 11-12 (quoting Inter Tribal Council, 133 S. Ct. at 2252). But
the Court’s quoted statement is merely describing how the EAC in consultation with the
States develop the state-specific instructions. The Court was not addressing whether
Congress intended the EAC to have the discretion to determine what information is
necessary “to enable the appropriate State election official to assess the eligibility of the
applicant” when it enacted 42 U.S.C. § 1973gg-7(b)(1).
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In Inter Tribal Council, the Supreme Court emphasized that the States have the
exclusive constitutional authority to determine who may vote in federal elections, which
necessarily includes the power to enforce those qualifications. Inter Tribal Council, 133
S. Ct. at 2257-59. The Court then suggested that Arizona should request that the EAC
modify the Federal Form to include Arizona’s proof-of-citizenship requirement and, if
the EAC refused, Arizona should file suit to contest the EAC’s refusal. Id. at 2260. The
Supreme Court recognized that (1) “validly conferred discretionary executive authority is
properly exercised . . . to avoid serious constitutional doubt”; (2) a State may challenge
the EAC’s rejection of its request to “alter the Federal Form to include information the
State deems necessary to determine eligibility”’; and (3) in the event the EAC failed to act
on Arizona’s request, it “would have the opportunity to establish in a reviewing court that
a mere oath will not suffice to effectuate its citizenship requirement and that the EAC is
therefore under a nondiscretionary duty to include Arizona’s concrete evidence
requirement on the Federal Form.” Id. at 2259-60 (emphasis added) (citing 5 U.S.C. §
706(1)).

The district court in this case correctly followed the Supreme Court’s roadmap.
Because the Inter Tribal Council Court unanimously concluded that it would raise serious
constitutional doubts “if a federal statute precluded a State from obtaining the
information necessary to enforce its voter qualifications” 133 S. Ct. at 2258-59, the
district court determined that “Congress has no authority to preempt a State’s power to
enforce voter qualifications.” March 19 Order at 11. And the district court found that
“[b]y denying the states’ request to update the instructions on the federal form, the EAC

effectively strips state election officials of the power to enforce the states’ voter
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eligibility requirements,” which “has the effect of regulating who may vote in federal
elections.” Id. at 12 (emphasis in original).

Recognizing its duty to construe the NVRA so as to avoid serious constitutional
doubts, the district court rejected the EAC’s construction of the NVRA, under which the
EAC argued it had the authority to refuse Arizona’s and Kansas’s state-specific
instructions. Id. at 26. Instead, the district court held that the language of NVRA did not
preclude states from requiring proof of citizenship and that the EAC’s own regulations
anticipated that the states would notify it of necessary changes to the state-specific forms.
Id. at 20-23.

As explained below, this Court should deny the Appellants’ requests for a stay and
order the EAC to obey the district court’s Order and include Arizona’s and Kansas’s

state-specific instructions on the Federal Form immediately.

LEGAL ARGUMENT

I. Legal Standard

The Appellants correctly state the elements that a court must consider in
determining whether to grant a stay. But they fail to mention the limited review that an
appellate court should engage in after a district court has already reviewed a motion
seeking a stay pending appeal. Both the district courts and the courts of appeals consider
whether a stay applicant has established the following: (1) likelihood of success on
appeal; (2) the threat of irreparable harm to the moving parties if the stay is not granted;
(3) the absence of harm to the opposing parties if the stay is granted; and (4) any risk of
harm to the public interest. O Centro Espirita Beneficiente Uniao De Vegetal v. Ashcroft
(hereinafter “O Centro”), 314 F.3d 463, 465-66 (10th Cir. 2002); Homans v. City of

Albuquerque, 264 F.3d 1240, 1243 (10th Cir. 2001). However, the court of appeals
6
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“must consider, based on a preliminary record, whether the district court abused its
discretion and whether the movant has demonstrated a clear and unequivocal right to
relief.” Homans, 264 F.3d at 1243. Similarly, when reviewing a district court’s grant of
preliminary injunctive relief, this Court may set it aside only for an abuse of discretion,
an error of law, or clearly erroneous factual findings. O Centro, 314 F.3d at 466. The

Appellants failed to meet this high standard.

II. The Balance of the Harms Does Not Weigh Decidedly in Favor of the
Appellants.

Because the applicability of the relaxed likelihood of success factor turns on
whether the three harm factors tip decidedly in the Appellants’ favor, this brief will first
address the three harm factors and will then address the likelihood of success factor. As
explained below, the balance of the harm factors tips strongly in the States’ favor, and

thus the Appellants are not entitled to the relaxed likelihood of success factor.

A. The Appellants Have Failed to Demonstrate That They Will Suffer
Irreparable Harm Absent a Stay of the District Court’s Order.

In order to obtain a stay pending an appeal, the movant must demonstrate an injury
that is “certain, great, actual, and not theoretical.” Heideman v. South Salt Lake City, 348
F.3d 1182, 1189 (10th Cir. 2003) (internal quotation marks and citation omitted). In fact,
“irreparable harm is not harm that is merely serious or substantial.” Id. (internal
quotation marks and citation omitted). Instead, a party seeking to demonstrate irreparable
harm “must show that the injury complained of is of such imminence that there is a clear

and present need for equitable relief to prevent irreparable harm.” Id.
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i. The alleged harm that eligible voters will be prevented from
registering to vote is merely theoretical.

The Appellants speculate that unless a stay is granted, irreparable harm will be
incurred because eligible voters might be prevented from registering to vote. EAC
Motion at 16 and 17; Intv. Motion at 2, 4, 13, 14, and 16. However, the alleged harm of
eligible voters being prevented from registering to vote is purely theoretical. “To
constitute irreparable harm, an injury must be certain, great, actual ‘and not theoretical.’”
Heideman, 348 F.3d at 1189 (quoting Wisconsin Gas Co. v. FERC, 758 F.2d 669, 674
(D.C. Cir. 1985)). “The movant must provide proof that the harm has occurred in the
past and is likely to occur again, or proof indicating that the harm is certain to occur in
the near future.” Wisconsin Gas Co., 758 F.2d at 674.

The Appellants fail to identify a single person that (1) has proven he or she is a
United States Citizen, (2) has attempted to follow all of the avenues allowable under
Arizona and Kansas law for providing proof of citizenship, and (3) has nevertheless been
unable to register to vote in either Arizona or Kansas. Instead, the Appellants simply
refer to the number of persons in Arizona and Kansas that have applied to register to vote
without providing proof of citizenship documentation.? Intv. Motion at 15-16. The
Appellants assume, without evidence, that those individuals are United States citizens
who are somehow unable to comply with the proof of citizenship requirements of Kansas
and Arizona. Indeed, in its May 7 Order the district court found that “the Intervenors

have not shown facts in the record to support the idea that any eligible citizen has been or

2 In Gonzalez v. Arizona, the U.S. District Court for the District of Arizona held

that the Gonzalez plaintiffs failed to demonstrate “that the persons rejected are in fact
eligible to vote.” See Exhibit 1 at EAC001682.
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will be denied the right to vote as a result of the States’ laws requiring proof of
citizenship.” May 7 Order at 7.3

The Appellants could not make such a showing, because no such person exists.
The Kansas and Arizona proof-of-citizenship requirements are designed to ensure that
every eligible United States citizen is able to complete his or her registration. For
example, in Kansas, the State provides free replacement birth certificates for any
registrant who has lost a birth certificate. K.S.A. 65-2418(a)(3). In addition, twelve
other documents suffice to prove citizenship under the Kansas law. K.S.A. 25-2309(1).
Kansas also provides that any person without one of the qualifying documents proving
citizenship may nonetheless demonstrate his or her citizenship by providing other
information or affidavits to the State Election Board. K.S.A. 25-2309(m). The
Appellants have not identified a single United States citizen in the State of Kansas who is
unable to register through these procedures.

Similarly, the State of Arizona has taken steps to ensure that every eligible United
States citizen is able to register to vote, by establishing six different categories of
information that may be used to demonstrate citizenship. Ariz. Rev. Stat. (“A.R.S.”)
8 16-166(F). In addition, Arizona is currently subject to a permanent injunction as part of
the final judgment in the Gonzalez v. Arizona matter. See Gonzalez v. Arizona, D. Ariz.
CV06-1268-PHX-ROS, ECF No. 1123. Under that injunction, all applicants using the

Federal Form without providing information required by A.R.S. 8§ 16-166(F) but who

3 Similarly, the district court in found “there is no evidence, only speculation, that
[incomplete voter registration applicants] are unable to provide [proof of citizenship].
All the Court knows, from the evidence in the record, is that they have not—it hasn’t been
shown that they cannot.” May 7 Order at 7.
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otherwise meet the requirements of the Federal Form must be registered and are eligible
to vote in elections for Federal Office. Arizona’s county recorders then contact these
Federal Form users to let them know that they are not currently eligible to vote in state
and local elections and explain how they may become eligible by providing the
information required by A.R.S. § 16-166(F). See Declaration of Ken Bennett, ECF No.
21 at 1 24, attached hereto as Exhibit 3.

For these reasons, the Appellants’ claims that eligible voters will be prevented
from registering to vote unless a stay is granted is unsupported by any evidence and is

merely theoretical.

ii. The Appellants cannot show irreparable harm by asserting an injury
that, if actual, would harm individual voter registration applicants
and not the Appellants.

Even if the alleged harm of eligible voters being prevented from registering to
vote were actual and not merely theoretical, the Appellants are unable to assert such harm
as a basis for a stay in this matter. In order to obtain a stay pending an appeal, the
movant “must make a showing of a threat of irreparable injury to interests that he
properly represents.” Graddick v. Newman, 453 U.S. 928, 933 (1981) (emphasis added).
That is, an injury that a movant asserts as the basis for a stay must be an injury that the
movant has standing to assert.* 1d. The Appellants do not have standing to assert the

rights of individuals that have allegedly been prevented from registering to vote.

4 By raising the subject of standing, the States are not seeking to relitigate the issue
of intervention. The States simply argue that the harm asserted in support of a stay must
be an injury to the party asserting the harm and not an injury to another person. The
subject of standing was not decided by Judge Waxse’s order allowing Intervenors-
Appellants to permissively intervene in this action. December 12, 2013 Memorandum
and Order, ECF No. 105.

10
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The United States Supreme Court requires a plaintiff to have suffered an injury-in-
fact; that is, an invasion of a legally protected interest. Lujan v. Defenders of Wildlife,
504 U.S. 555, 560-61 (1992). The Appellants do not satisfy this requirement for standing
because they possess no legally protected interest that has been allegedly invaded. The
Appellants are a governmental agency and various associations and organizations; as
such, they do not possess the right to register to vote in elections. Only individuals have
the right to register to vote in elections. This personal right of individuals also includes
the right not to vote. See Dixon v. Maryland, 878 F.2d 776, 782 (4th Cir. 1989); Wrzeski
v. City of Madison, Wisconsin, 558 F. Supp. 664, 667 (W.D. Wis. 1983). Further,
Appellants have no legally protected interest in ensuring that any particular individual is
registered to vote. The alleged harm of individuals being prevented from registering to
vote is an injury to the interests of individual voter registration applicants, not an injury to

the Appellants.

iii. If this Court reverses the district court’s order, any harm to voters
can be easily avoided.

The Intervenors-Appellants claim that if a stay is granted and the district court’s
order is subsequently overturned on appeal, “U.S. citizens will have illegally been
prevented from voting and restoration of their rights will be contingent on the States’
ability to locate and reinstate them to the voter rolls.” Intv. Motion at 16-17. The
Intervenors-Appellants then assert that Kansas and Arizona have no ability to locate and
add such persons to their voter registration rolls. Id. at 17. The Intervenors-Appellants
are simply misinformed; both states would be able to retroactively register such
applicants for Federal elections. Arizona has already proven its capability to do so and

will do so again, if ordered to. In the Gonzalez case, the Arizona district court ordered

11



Appellate Case: 14-3062 Document: 01019248750 Date Filed: 05/13/2014 Page: 13

the retroactive registration of all applicants using the Federal Form that had been
submitted on or after August 1, 2011 and that had been rejected for failing to provide
proof of citizenship. (Gonzalez v. State of Arizona, D. Ariz. Case No. CV06-01268-
PHX-ROS, ECF No. 1093, attached hereto as Exhibit 4.) Likewise, Kansas also has the
ability to retroactively register Federal Form applicants for federal elections if the district
court’s Order is later overturned. (See Declaration of Brad Bryant, attached hereto as
Exhibit 5.) Thus, if a stay is denied and the March 19 Order is later overturned, no
irreparable harm will occur to voter registration applicants. The district court was correct
that “any such harm would prove to be temporary and reversible if this Court’s order is

overturned on appeal.” May 7 Order at 5.

iv. The alleged hindrance to conducting voter registration drives does not
constitute irreparable harm.

The Appellants also assert that unless a stay is granted, their ability to conduct
voter registration drives will be hindered and that such hindrance constitutes irreparable
harm. The alleged hindrance to voter registration drives consists of two assertions. First,
the Intervenors-Appellants claim they will be forced to expend more effort and resources
to carry out their voter registration drives. Second, they assert that their voter registration
drives will result in fewer individuals being registered to vote.

The expense of effort and resources is insufficient to show irreparable harm in the
context of a motion for stay pending appeal. The United States Supreme Court has
declared that “[m]ere injuries, however substantial, in terms of money, time and energy
necessarily expended in the absence of a stay, are not enough.” Sampson v. Murray, 415
U.S. 61, 90 (1974) (citation omitted). Therefore, the Intervenors-Appellants’ claims that,

unless a stay is granted, they will be forced to expend additional effort and resources to

12
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conduct voter registration drives are insufficient to prove the irreparable harm required
for a stay pending an appeal.

Similarly, the Intervenors-Appellants’ claims that fewer individuals will be
registered to vote as a result of voter registration drives conducted by the Intervenors-
Appellants are insufficient to prove the irreparable harm necessary for a stay pending an
appeal because, as shown above, this alleged harm is hypothetical and not a legally
protected interest of the Intervenors-Appellants. See Section Il.A.i. and Il.A.ii. above.
Notably, the Intervenors-Appellants make no claim that the absence of a stay will result
in any direct infringement on their ability to conduct voter registration drives. This is
because the placement of the States’ documentary proof-of-citizenship requirements on
their respective state-specific instructions places no direct burden on the Intervenors-

Appellants.®

v. Denying the Appellants’ request for a stay will not impede the EAC’s
ability to regulate the registration process for federal elections.

The EAC asserts that unless a stay is granted, it will be unable “to carry out itS
statutory mandate of regulating the registration process for federal elections.” EAC
Motion at 17-18. However, as is shown below, nothing in the NVRA requires the EAC
to deny the States’ requested modification to their state-specific instructions.
Furthermore, the EAC has a nondiscretionary duty to implement the modifications

requested by the states. Therefore denying a stay will not prevent the EAC from carrying

® The League of Women Voters claims that it “has stopped conducting voter
registration drives in certain counties in Kansas” as a response to Kansas’s proof-of-
citizenship requirement. Intv. Motion at 14. However, the League of Women Voters
made this choice of its own volition; it was not required by Kansas’s proof-of-citizenship
requirement.

13
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out its asserted statutory mandate. What is more, this abstract and theoretical “harm” to
the EAC’s claimed regulator power rests on the assumption that the district court’s
decision on the merits was incorrect. As such, it cannot serve as a basis for a stay
pending appeal.

B. Granting a Stay In This Case Will Substantially Injure the States.

When determining whether to grant a stay pending an appeal a court must consider
whether a stay will substantially injure the other parties involved in the proceeding. Nken
v. Holder, 556 U.S. 418, 434 (2009). The movant has the burden of demonstrating that
the harms caused absent a stay outweigh the harms caused to the opposing party in the
event that the court issues a stay. See, e.g., First Savings Bank, F.S.B. v. First Bank Sys.,
Inc., 163 F.R.D. 612, 614 (D. Kan. 1995); United States v. RX Depot, Inc., 297 F. Supp.
2d 1306, 1310 (N.D. Okla. 2003). In the present case, a stay will inflict three distinct

injuries on the States.

i. Granting a stay would prevent the States from effectuating their
statutes requiring proof of citizenship.

The United States Supreme Court has ruled that “any time a State is enjoined by a
court from effectuating statutes enacted by representatives of its people, it suffers a form
of irreparable injury.” New Motor Vehicle Bd. of Cal. v. Orrin E. Fox Co., 434 U.S.
1345, 1351 (1977). Granting a stay would prevent the States from effectuating their
proof-of-citizenship statutes with respect to voter registration applicants that utilize the
Federal Form. This would create a massive loophole in the States’ proof-of-citizenship
requirements, allowing noncitizens to register without complying with the States’

registration requirements. Therefore, granting a stay in this matter would not only cause

14



Appellate Case: 14-3062 Document: 01019248750 Date Filed: 05/13/2014 Page: 16

the States to suffer a substantial injury, but would inflict an irreparable injury, i.e.
preventing the States from effectuating their proof-of-citizenship statutes.

The harm caused by preventing the States from effectuating their proof-of-
citizenship statutes is not merely theoretical. As was established to the district court,
there is concrete evidence that noncitizens register to vote in Kansas and Arizona when
the States’ proof-of-citizenship requirements are not enforced. See Declaration of Brad
Bryant, attached hereto as Exhibit 6; Declaration of Tabitha Lehman, attached hereto as
Exhibit 7, and Declaration of Karen Oshorne, attached hereto as Exhibit 8. The factual
record shows that multiple noncitizens have continued to attempt to register to vote since
the inception of this case. Fortunately, the proof-of-citizenship requirement prevented
these applicants from completing their registrations. In the absence of the requirement, it
Is highly unlikely that any of these noncitizens would have been discovered on the voter

rolls after being registered. Thus, the injury to the State is irreparable.

ii. Granting a stay would deprive the States of their sovereign and
constitutional right to establish and enforce voting qualifications.

The Tenth Circuit has determined that a deprivation of constitutional rights
constitutes an irreparable injury as a matter of law. See Pacific Frontier v. Pleasant
Grove City, 414 F.3d 1221, 1236 (10th Cir. 2005). Additionally, the Supreme Court has
ruled that the deprivation of a constitutional right, such as a First Amendment right, “for
even minimal periods of time, unquestionably constitutes irreparable injury.” Elrod v.
Burns, 427 U.S. 347, 373 (1976). An action that places a state’s sovereign interests and
public policies at stake is deemed to cause irreparable injury to that state. Kansas v.

United States, 249 F.3d 1213, 1227-28 (10th Cir. 2001). Likewise, the this Court has

15



Appellate Case: 14-3062 Document: 01019248750 Date Filed: 05/13/2014 Page: 17

ruled that an intrusion of an Indian Nation’s sovereignty constitutes irreparable injury.
Wyandotte Nation v. Sebelius, 443 F.3d 1247, 1255 (10th Cir. 2006).

The U.S. Constitution confers to the States the constitutional right and power,
exclusive of the federal government, to establish and enforce the qualifications for voting
in both state and federal elections. Inter Tribal Council, 133 S. Ct. at 2258-59. If a stay
is granted, the States will be prevented from enforcing their voter qualifications.
Therefore, a stay will infringe on the States’ sovereignty and constitutional rights.

Consequently, the granting of a stay will inflict irreparable harm on the States.

iii. Granting a stay would force the States to implement a bifurcated voter
registration system that is unduly burdensome.

The States commenced this case to ensure that their proof-of-citizenship
requirements are applied equally to voter registration applicants that utilize state
registration forms and those applicants that utilize the Federal Form. If a stay is granted,
the States will be required to accept the Federal Form to register individuals to vote in
federal elections without documentary evidence of citizenship as required by the States’
laws. Id. at 2260. However, such registrants are not properly registered to vote in state
and local elections under Kansas and Arizona law. K.S.A. 25-2309(1); A.R.S. § 16-
166(F). Therefore, the Plaintiffs will need to administer one election system for voters
registered only for federal elections and one system for voters registered for both state
and federal elections.

As noted above, Arizona is already required to accept Federal Form applicants
without additional proof of citizenship and must register such applicants as eligible to
vote in elections for Federal Office. See Section Il.A.i. above. As a result, there are

numerous existing voters in this scenario. Arizona has already begun implementing its

16
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dual registration system and has incurred significant costs associated with that
implementation. See Exhibit 3. However, so long as the Federal Form instructions
remain unchanged, common sense dictates that this pool of “Fed Only” voters will
continue to grow. If, however, the EAC modifies the instructions, the pool is closed and
the county recorders can focus their efforts on getting those persons to comply with the
proof-of-citizenship requirement and thereby transfer them to the pool of “Full Ballot”
voters who are eligible to vote in federal, state, and local races.

Kansas is in a different circumstance. It is not bound by a federal court injunction
concerning Federal Form applicants. One of the principal reasons that Kansas pursued a
quick resolution of this case was to avoid having to implement a bifurcated system like
Arizona’s. But if the August 5, 2014 primary election date arrives and the EAC has still
not added the Arizona- and Kansas-specific instructions requiring proof of citizenship,
Kansas will likely have to implement a bifurcated election in which certain Federal Form
registrants are permitted to vote in federal elections only. Comparing these real burdens
with the Appellants’ purely theoretical burdens, it is clear that “any potential harm to the

EAC and intervenors does not outweigh the harm to the States.” May 7 Order at 6.

C. Granting the Stay Requested by the Appellants Is Not in the Public
Interest.

There is a strong public interest in ensuring fair and honest elections. Lair v.
Bullock, 697 F.3d 1200, 1215 (9th Cir. 2012). Furthermore, the public has an interest in
preventing voter fraud and safeguarding confidence in the integrity of the electoral
process. See Crawford v. Marion Cnty. Election Bd., 553 U.S. 181, 194-97 (2008). The
proof-of-citizenship requirements enacted by Arizona and Kansas ensure that noncitizens

do not register to vote and do not actually vote in elections. Accordingly, the States’
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proof-of-citizenship requirements advance the public interests of ensuring fair and honest
elections, preventing voter fraud, and safeguarding confidence in the integrity of the
electoral process. Granting a stay would prevent the States from protecting such public
interests. Moreover, the States’ proof-of-citizenship requirements were enacted by the
elected representatives of Kansas and the people of Arizona. As succinctly stated by the
district court, “Public interest is best expressed through laws enacted through the public’s
elected representatives.” May 7 Order at 7. Therefore, granting a stay is not in the public
interest.

The Appellants argue that not granting a stay is contrary to the public interest
because implementing the March 19 Order may cause voter confusion. However, if a
stay is granted, confusion is far more likely because the State of Kansas will be forced to
implement a bifurcated election system. Some individuals will be registered to vote only
in federal elections while others will be registered to vote in federal, state, and local
elections. Many of those individuals will be confused as to why their ballot does not
include state and local elections. It is likely that many voters will be confused as to
which election they are registered to vote in. Furthermore polling places will be required
to distribute a different ballot to each category of voter. Thus, a bifurcated election
system will lead to more voter confusion than implementing the Court’s order.

Further, the Appellants argue that denying a stay will hamper the enforcement of
the NVRA and is thus adverse to the public interest. However, as shown below, the
modifications to the state-specific instructions are not contrary to the provisions of the
NVRA. Quite the opposite, the United States Constitution, as well as the EAC’s own
regulations, mandate that the EAC implement the requested modifications. Therefore,

denying a stay cannot hamper the enforcement of the NVRA.
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II1. The Appellants Are Not Likely to Succeed on the Merits.

A. The Tenth Circuit’s Relaxed Standard Does Not Apply to the Motions to
Stay Pending Appeal Filed by the Appellants.

The Appellants assert that the Tenth Circuit’s relaxed “probability of success
requirement” applies to their motions. Under that standard, probability of success is
demonstrated when the movant has raised questions going to the merits so serious,
substantial, difficult, and doubtful as to make the issue ripe for litigation and deserving of
more deliberate investigation. Fed. Trade Comm n v. Mainstream Mktg. Servs., Inc., 345
F.3d 850, 852-53 (10th Cir. 2003). However, there are two reasons why this relaxed
standard does not apply.

First, as the Tenth Circuit has emphasized, the relaxed standard only applies
“where the moving party has established the three ‘harm’ factors tip decidedly in its
favor.” Heideman, 348 F.3d at 1189 (citations omitted; emphasis provided). As argued
supra, and as found by the district court, May 7 Order at 8, the three harm factors do not
tip in favor of the Appellants at all; instead, they tip in favor of the States.

Second, the less rigorous standard should not be applied to requests to stay
governmental action taken in the public interest pursuant to a statutory and regulatory
scheme. Heideman, 348 F.3d at 1189. In keeping with their constitutional prerogative to
establish and enforce voter qualifications, the legislature of Kansas and the citizens of
Arizona enacted documentary proof-of-citizenship requirements for voter registration
applicants. To protect the public interest, “there must be a substantial regulation of
elections if they are to be fair and honest and if some sort of order, rather than chaos, is to
accompany the democratic process.” Anderson v. Celebrezze, 460 U.S. 780, 788 (1983)

(citation omitted). The states are entitled to adopt generally applicable and evenhanded
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restrictions that protect the integrity and reliability of the electoral process itself. U.S.
Term Limits, Inc. v. Thornton, 514 U.S. 779, 834 (1995) (citing Celebrezze, 460 U.S. at

788, n. 9). For these reasons, the relaxed standard should not be applied in this case.

B. The Appellants Are Not Likely to Succeed On the Merits.

i.  The EAC Decision raises serious constitutional doubt, and the district
court therefore correctly applied the canon of constitutional
avoidance.

The canon of constitutional avoidance is a cardinal principle of statutory
interpretation requiring courts to construe a federal statute to avoid serious constitutional
doubt. Stern v. Marshall, 131 S. Ct. 2594, 2605 (2011). This canon of statutory
interpretation was of central importance to the district court’s March 19 Order, especially
on the questions of preemption, the nature of the EAC’s discretion, and the applicability
of Chevron® deference.” The Appellants, however, disagree with the district court’s
conclusion that the EAC Decision and its interpretations of the NVRA raised serious
constitutional doubts, and that the court was therefore required to adopt a construction of
the NVRA that avoids constitutional doubt. Instead, the Appellants argue that the Inter
Tribal Council decision resolved all constitutional doubt.

This argument, however, misconstrues Inter Tribal Council, which merely stated
that Arizona’s request, along with its accompanying constitutional questions, should be

submitted to the EAC and that the EAC’s decision should be reviewed under the

® Chevron U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 715 (2006).

" See, e.g., March 19 Order at 11-12 (utilizing canon of constitutional avoidance in
determining the NVRA does not preempt the Plaintiff’s proof-of-citizenship
requirements); id. at 14-15 (canon of constitutional avoidance trumps Chevron
deference); id. at 26-27 (the EAC’s discretion is limited by constitutional concerns).
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Administrative Procedure Act, 5 U.S.C. 8 500 et seq. (hereinafter “the APA”). The APA
itself contemplates relief for constitutional violations, 5 U.S.C. § 706 (2)(B), and
constitutional questions that arise during APA review fall expressly within the domain of
the courts which conduct review de novo. Darden v. Peters, 488 F.3d 277, 284-85 (4th
Cir. 2007); Westar Energy Co. v. U.S. Dep 't of Interior, 932 F.2d 807, 809 (9th Cir.
1991). The Inter Tribal Council decision clearly anticipated that constitutional questions
would remain to be resolved through judicial review under the APA.2 And the Court
specifically contemplated that the EAC’s authority could be construed either in a manner
that raised constitutional doubts or in a manner that avoided constitutional doubts, and
advised the latter. Inter Tribal Council, 133 S. Ct. at 2259. Thus, it did not “resolve” all
constitutional questions.

Relying on Miller v. French, 503 U.S. 527 (2000), the EAC now asserts for the
first time that the canon of constitutional avoidance cannot justify the district court’s
interpretation of the NVRA because the interpretation is unreasonable and “plainly
contrary to the intent of Congress.” However, the district court correctly held that its
interpretation was not contrary to the intent of Congress “because the NVRA is silent as

to the issue.”® It is preposterous for the EAC to infer from congressional silence a plain

8 Indeed, there would otherwise been no reason for the Inter Tribal Council court
to have noted that Arizona might be in a position to assert a constitutional right to enforce
its proof of citizenship requirement apart from the Federal Form if the EAC was without

authority to act on Arizona’s renewed request, thereby foreclosing effective APA review.
Inter Tribal Council, 133 S. Ct. at 2260, n. 10.

® March 19 Order at 27 (citing Miller, 530 U.S. at 341). The district court also
rejected the Appellants’ claim that Congress considered and rejected proof-of-citizenship
requirements when enacting the NVRA:

(continued...)
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intent to create a federal agency empowered to override the States’ constitutional powers

to establish and enforce voter qualifications.

ii. The NVRA does not preempt the States’ proof-of-citizenship
requirements.

The Appellants assert that the NVRA completely preempts the States’ proof-of-
citizenship laws, and that the Inter Tribal Council decision recognized this complete
preemption. The Appellants therefore maintain that the States’ proof-of-citizenship
requirements can only be included in the state-specific instructions on the Federal Form if
the States prove to the EAC’s satisfaction that such requirements are necessary. The
Appellants’ reading of Inter Tribal Council, however, is simply wrong. If, as the

Appellants assert, Inter Tribal Council held that the NVRA preempted state proof-of-

“According to the EAC decision, Congress considered including
language that would allow states to require documentary evidence of
citizenship (a requirement that no state had at the time) and decided
not to include such language in the NVRA. [EAC Decision, ECF
No. 129, at 20]. In its motion, the [States] point to other parts of the
legislative history that purport to show that the NVRA’s sponsor
argued that the proposed language was unnecessary as redundant
because nothing in the NVRA prevented a state from requiring proof
of citizenship. Doc. 140, at 8-9. Either way, the Court is not
impressed with the legislative history presented in the absence of
statutory language addressing the subject. See U.S. v. Cheever, 423
F. Supp. 2d 1181, 1191 (D. Kan. 2006) (noting that ‘it can be a
dangerous proposition to interpret a statute by what it does not say’
and that ‘[s]Juch a negative inference is a weak indicator of
legislative intent.”). The Court finds it unnecessary to consider the
legislative history here. See Shannon v. U.S., 512 U.S. 573, 583
(1994) (noting that courts have no authority to enforce a principle
gleaned solely from legislative history that has no statutory reference
point).”

Id. at 21, n. 92.
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citizenship laws, there would be no reason for the Supreme Court to have discussed at
length the serious constitutional doubts that would arise “if a federal statute precluded a
State from obtaining the information necessary to enforce its voter qualifications.” Id. at
2258-59. As the district court correctly recognized,'® the question of whether the NVRA
attempts to preempt state proof-of-citizenship requirements was expressly not decided in
Inter Tribal Council.

What is more, the Appellants do not articulate any alternative to the test utilized in
the March 19 Order by which the district court determined that the NVRA does not
preempt the States’ laws. March 19 Order at 18-22. Instead, the Appellants baldly assert
that the NVRA expressly preempted the States’ proof-of-citizenship requirement even
though they fail to identify one NVRA provision that conflicts with the States’ proof-of-
citizenship requirements.'? It should further be noted that the Appellants’ motions to stay
do not apply the canon of constitutional avoidance to the question of preemption. Simply
put, the States’ proof-of-citizenship requirements do not conflict with any provision of
the NVRA, and the district court’s determination of non-preemption is likely to be upheld

on appeal.

10'See 12/13/2013 Hr’g Tr. at 27:10-21; 57:19-58:2, attached hereto as Exhibit 9.

1 Indeed, the Appellants are essentially advancing the quite novel argument that
while the NVRA does not by its own terms preempt the States’ proof-of-citizenship
requirements, the States’ requirements are nevertheless preempted because a federal
agency, the EAC, has decided in its discretion not to include the States’ proof-of-
citizenship requirements on the Federal Form. The States, however, are not aware of any
legal authority holding that an otherwise non-preemptive federal statute can become
imbued with preemptive powers at the whim of a federal agency.
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iii. The EAC does not have discretion to infringe upon the States’
exclusive constitutional power to establish and enforce voter
qualifications.

The Appellants maintain that the EAC has the discretion to determine whether the
States’ proof-of-citizenship requirements are “necessary” under the NVRA, 42 U.S.C.
8 1973gg-7(b)(1), or, as articulated in Inter Tribal Council, whether “a mere oath will not
suffice to effectuate [their] citizenship requirement[s].” Inter Tribal Council, 133 S. Ct.
at 2258-59, 2260. However, as recognized in Inter Tribal Council, such unlimited
discretion involves “serious constitutional doubts” in light of the states’ exclusive power
to establish and enforce voter qualifications. Id. at 2258-59. As the Appellants would
have it, the States’ constitutional powers and rights are subject to the EAC’s discretion.
This proposition contradicts common sense—a constitutional power subject to an
agency’s discretion is no constitutional power at all—and also established precedent. See
Darden, 488 F.3d at 284-85 (constitutional questions arising during APA review fall
expressly within the domain of the courts which conduct review de novo); Westar Energy
Co., 932 F.2d at 809 (same).

The Inter Tribal Council Court did not find that the EAC had the discretion to
refuse to include a voter qualification requirement that a State deemed necessary to
determine voter eligibility. Instead, although the Court did not reach this legal question,
it strongly indicated that it would find that the EAC lacks such discretion. The Supreme
Court emphasized that the States have the exclusive constitutional authority to determine
who may vote in federal elections, which necessarily includes the power to enforce those
qualifications. In light of the states’ exclusive constitutional authority to establish and
enforce voter qualifications, the Supreme Court recognized that 1) “validly conferred

discretionary executive authority is properly exercised . . . to avoid serious constitutional
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doubt”; 2) a State may challenge the EAC’s rejection of its request to “alter the Federal
Form to include information the State deems necessary to determine eligibility”; and 3) in
the event EAC failed to act on a Arizona’s request, it “would have the opportunity to
establish in a reviewing court that a mere oath will not suffice to effectuate its citizenship
requirement and that the EAC is therefore under a nondiscretionary duty to include
Arizona’s concrete evidence requirement on the Federal Form.” Id. at 2259-60 (emphasis
added) (citing 5 U.S.C. 8 706(1)).

Because of the ‘“serious constitutional doubts” attending the EAC’s role in
developing the Federal Form, the Inter Tribal Council court explicitly limited the EAC’s
discretion by what it called an analogy to the canon of constitutional avoidance. Inter
Tribal Council, 133 S. Ct. at 2259. The Inter Tribal Council Court therefore implicitly
concluded that the canon of constitutional avoidance required that any ambiguity
regarding who decides what information is necessary under the NVRA, 42 U.S.C. §
1973gg-7(b)(1) be resolved in favor of the states.

Yet the Appellants make much ado about the Court’s phrase, which they rip out of
context: “validly conferred discretionary executive authority.”  According to the
Appellants, this phrase conclusively establishes that the Inter Tribal Council Court
envisioned the EAC as having full discretion unrestrained by constitutional

considerations.’> This assertion, however, is shown to be false by the surrounding

2 In an attempt to account for the Inter Tribal Council opinion’s holding that the

EAC is under a nondiscretionary duty when a state has established that “a mere oath will
not suffice to effectuate its citizenship requirement,” 133 S. Ct. at 2260, the Appellants
assert that this nondiscretionary duty arises only when the EAC determines that the
requested instruction is necessary. But this purported limitation on the EAC’s discretion
is illusory because the Appellants further assert that the EAC’s determination regarding
(continued...)
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language and the entirety of the opinion, which clearly acknowledged that the EAC’s
discretion must be limited to avoid serious constitutional doubts. Id. at 2258-60.1
Accordingly, the district court was correct when it held that the “EAC’s decision to deny
the states’ requested instructions has precluded the states from obtaining proof of
citizenship that the states have deemed necessary to enforce voter qualifications.
Therefore, the EAC’s interpretation of the NVRA raises the same serious constitutional

doubts as expressed in [Inter Tribal Council].” March 19 Order at 14.

iv. The EAC’s determination that the States’ proof-of-citizenship
requirement are unnecessary is not entitled to deference.

Lastly, the Appellants argue that the district court did not give proper deference to
the EAC’s determination that the States’ proof-of-citizenship requirements were
unnecessary. However, as previously noted, the APA itself contemplates relief for

constitutional violations, 5 U.S.C. § 706(2)(B), and constitutional questions that arise

an instruction’s necessity is itself reviewed for abuse of discretion under the APA. An
agency’s discretion limited by its own discretionary determination is not limited at all.

138 The Appellants further argue that Inter Tribal Council must have held the EAC
to have full discretion to determine whether Arizona’s proof of citizenship requirement is
necessary because it would have been futile to direct Arizona to renew its request with
the EAC if Arizona had the power to determine what is necessary. The Appellants
similarly suggest the March 19 Order is erroneous because is effectively converts the
agency into a rubber stamp containing authority only to approve state requests but not to
deny them. The States disagree that this result necessarily follows. Indeed, in oral
argument before the district court, both the EAC and the States agreed that the EAC
retains discretion over “voter registration procedures,” while the states have exclusive
authority over enforcement of substantive registration requirements. 12/13/2013 Hr’g Tr.
at 57:9-18; 115:16-20. In addition, the EAC retains the discretion to determine if a
state’s requested instruction accurately reflects that state’s laws, and to determine if the
proposed wording of the instruction would be confusing to voters. These are the areas in
which the EAC retains discretion—areas that do not intrude upon the States’ constitutional
right to establish and enforce substantive voter registration requirements.
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during APA review fall expressly within the domain of the courts which conduct review
de novo. Darden, 488 F.3d at 284-85; Westar Energy Co., 932 F.2d at 809.

Deference to the EAC’s determination is particularly inappropriate where
constitutional claims are made because, by the EAC’s own admission, EAC proceedings
are informal, non-adjudicatory in nature, and lack any means of discovery. 12/13/2013
Hr’g Tr. at 85:17-86:7, attached hereto as Exhibit 10. Giving deference to the EAC’s
informal adjudication of the States’ constitutional powers and rights made in the absence
of discovery or other formal procedures would raise serious procedural due process
concerns. Further, there is absolutely nothing in the NVRA that suggests that Congress
intended the EAC to undertake this type of quasi-judicial inquiry.

Moreover, the district court correctly determined that its construction of the
NVRA and EAC’s regulations was necessary to avoid a constitutional question and that
the “canon of constitutional avoidance trumps Chevron deference owed to an agency’s
interpretation of a statute.” March 19 Order at 15 and n. 57 (citing authority from the
Tenth, Eighth, Ninth, and D.C. Circuits). The Appellants do not address the authority
cited by the district court or explain why the canon of constitutional avoidance does not

trump any deference owed to EAC.

v.  This Court can affirm the judgment of the district court on alternative
grounds.

The scope of appellate review is significant in determining whether the Appellants
are likely to succeed on the merits on appeal. Appellate courts are free to affirm a district
court decision on any grounds for which there is a record sufficient to permit conclusions

of law, even grounds not relied upon by the district court. D.A. Osguthorpe Family
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Partnership v. ASC Utah, Inc., 705 F.3d 1223, 1231 (10th Cir. 2013) (citation omitted).
This Court should consider at least two alternative bases for affirmance.

First, although the March 19 Order discussed the EAC’s regulations, particularly
11 C.F.R. § 9428.3(b)!*, it does not appear that the district court held that this regulation
standing alone affords a basis for granting relief to the States. It was not necessary for
the court to do so, since the court had already established that the correct interpretation of
the NVRA favored the States’ position. However, the EAC’s failure to comply with its
own regulation provides an additional ground for affirming the district court.®

Second, the States maintain that vesting the EAC with authority or discretion to
nullify state laws enacted in furtherance of the state’s exclusive authority to establish and
enforce voter qualifications would constitute a system of preclearance of the kind
specifically disapproved of in Shelby County, Ala. v. Holder,  U.S. _, 133 S. Ct. 2612
(2013). If the NVRA were interpreted to afford the EAC such authority, then the NVRA
would violate Article I, Section 2, of the United States Constitution; and the EAC’s

action would be invalid on that basis as well.

14 The district court relied particularly on the EAC’s regulation 11 C.F.R.
8 9428.3(b), which states, “[t]he state-specific instructions shall contain the following
information for each state...: the state’s specific voter eligibility and registration
requirements.” March 19 Order at 16. The district court correctly concluded that this
regulation uses mandatory language requiring the EAC to include the States’ requested
instructions. Id. at 22-24. Remarkably, the Appellants completely ignore this regulation.

151t is arbitrary, capricious, an abuse of discretion, and not in accordance with law

for an agency to fail to comply with its own regulations. Via Christi Reg’l Med. Ctr., Inc.
v. Leavitt, 509 F.3d 1259, 1271 (10th Cir. 2007) (citations omitted).
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CONCLUSION

For the reasons stated above, the Appellants’ Motions for Stay Pending Appeal
should be denied. For the same reasons, and if the Motions for Stay Pending Appeal are
denied, the State oppose the Appellants’ motions for an expedited briefing and hearing
schedule. The efficient administration of the election in 2014 demands that the district
court’s correct decision remain in place and that additional uncertainty not be created by

the prospect of litigation-driven, last-minute changes in the weeks before the elections.
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27 ! The third consolidated action, Navajo Nation v. Brewer, CV 06-1575-PHX-EHC
(filed June 20, 2006), was dismissed by stipulation of the parties on May 27, 2008. (Doc.
28 | 775).
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1 Collectively, Plaintiffs assert that these requirements violate the Equal Protection

2 || Clause, First Amendment, Section 2 of the Voting Rights Act, 42U.8.C. § 1973(a), and Title |

ot : Fan LN FREIA_ Ty 1
3 vIof the Civil RIgiIIS Actof 196#, 42 H.S,ff. § 2600 y < A0 0L, LT U IO0CTE

For thié réasons stated below, Plaintiffs” request for relief will be demied.
PROCEDURAL BACKGROUND
In May and August 2006, Plaintiffs filed motions for preliminary injunction, seeking
{o enjoin the enforcement of Proposition 200. (Docs. 7, 146, 149). On September 11, 2006,

the motions were denied. (Doc. 183).

oo =) & b N

Plaintiffs appealed the denial, (Docs. 184, 189), and requested an emergency
10 | injunction pending appeal, see Purcell v. Gonzalez, 549 U.S., 1, 6 (2006). On October 5, the
11 || Ninth Circuit granted the request for an emergency injunction pending appeal.. Id. The
12 || Supreme Court vacated the emergency injunction on October 20, 2006. Id. at 8.

13 On April 20, 2007, the Ninth Circuit affirmed the Court’s order denying preliminary
14 || injunctive relief. Gonzalez v. Arizona, 485 F.3d 1041, 1052 (2007). The parties then

15 || underwent significant discovery and motions practice extending over a year and a half, The
16 || Courtendeavored to give Plaintiffs access to all data in Defendants’ possession to make their
17 | case.

18 Beginning July 9, 2008, the Court held a six-day bench trial to determine whether a
19 -permanent injunction should jssue. Post-trial briefing was completed on July 30, 2008.
20 FACTUAL BACKGROUND

21| L Proposition 200

22 On November 2, 2004, Artizona voters approved a voter initiative called Proposition
23 || 200, which was officially proclaimed law by Governor Janet Napolitano on December 13,
24
25
26

2ITCA and Gonzalez Plaintiffs’ other claims were dismissed on August 28, 2007 and
27 | February 5, 2008, respectively. (Docs. 330, 611).

28 2.
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2004.% (Trial Tr. 648). 1t was then submitted to the Department of Justice for preclearance

under Section 5 of the Voting Rights Act.* Id. Upon approval by the Justice Department, |

10
1t
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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Al Proof of Citizenship 1o Register to Vote

Before Proposition 200, a person seeking to register fo vote did not need to provide

proof of ¢itizenship. (Ex. 6). Rather, the person signed a statement, under penalty of law,
that the applicant is a U.S. citizen. Id,

Proposition 200, which amended A.R.S. §§ 16-152, 166, réquires individualswishing
to register to vote to provide proof of citizenship. An applicant is still required to affirm,
under penalty of law, that the applicant is a U.S. citizen. A.R.S. § 16-152(14). Section 16-
166, as amended, states: .

The county recorder shall reject any application for registration thal is not
accompanied by satisfactory evidence of United States citizenship. Satisfactory
evidence of citizenship shall include any of the following:

1. The number of the applicant’s driver license or nonoperating identification
license issued after October 1, 1996 by the department of transportation or the
equivalent governmental agency of another state within the United States if the
agency indicates on the applicant’s driver license or nonoperating identification
license that the person has provided satisfactory proof of United States citizenship.

2. A legible photocopy of the applicant’s birth certificate that verifies
citizenship to the satisfaction of the county recorder.

3. A legible photocopy of pertinent Pages of the applicant’s United States
passport idenﬁ%ying the %p licant and the %}3;{ icant’s passport number or presentation
to the county recorder of the applicant’s United States passport.

4. A presentation to the county recorder of the applicant’s United States
naturalization documents or the number of the certificate of naturalization. If only the
number of the certificate of naturalization is provided, the applicant shall not be

3The Arizona Constitution authorizes voter initiatives, which then become law “when
approved by a majority of the votes cast thereon and upon proclamation of the governor.”
Ariz, Const. art. IV § 1.

4 Arizona is a covered jurisdiction under Section 5 of the Voting Rights Act, 42 U.S.C.
§ 1973c. Therefore, Arizona is required to preclear any new voting “standard, practice, or
procedure” with either the United States Attorney General or the District Court for the
District of Columbia to ensure its new standard, practice, or procedure does “not have the
purpose [or] effect of denying or abridging the right to vote on account of race or color.” Id.;
see also Purcell, 549 U.S. at 6,

-3-
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1 imcluded in the registration rolls until the number of the cetfificate of naturalization
— is verified withthe United States immigration and naturalization service by theconnty { >
2 ICCOIdil' Lther documents or memods oi prooI mat arc established pursuamnt to the
’ L moantos bk eany oF Tndion atfairs sard sunber, tibal seaty card
g “Aufiber or tribal enrollment number, A B i
5§ ARS. § 16-166(F).
6 Without this proof, a person may not register to vote. 1d. This includes applicants that
7 || use the federal voter registration form or postcard but do not include proof of citizenship.
8 || (Trial Tr, 701). There is no provision that penhits waiver of the proof of citizenship
9 | requirement.
10 If an applicant docs not provide proof of citizenship, the applicant is mailed a letter
11 || explaining why the application was rejected and instructing the applicant to submit a new .
12 || registration form with proper proof of citizenship. (Rodriguez Dep, 77-78, Jan. 22, 2008; :
13 | Altaha Dep. 12, Jan. 14, 2008; Wayman-Trujillo Dep. 50, 51, Jan. 9, 2008; Rodriguez Dep.
14 | 23, Aug. 2, 2006; Justman Dep. 15-16, Aug, 1, 2006). Counties are required to provide a
15 || blank voter registration form with this letter. (Ex.4, at 54).
16 Undet the procedures implemented immediately after Proposition 200, an applicant
17 { relying on naturalization documents to provide proof of citizenship was required to provide
18 [| 2 “certificate of naturalization number.” (Trial Tr. 654; see also Ex. 147). It was soon
19 || learned, however, that this pumber could not be used fo verify the person’s citizenship using
20 || the federal immigration online database, the Systematic Alien Verification for Entitlements
21 || Program (“SAVE™). (Trial Tr. 654; Ex. 305). Rather, the database used the alientegistration
22 || number, or “A-number.” (Trial Tr, 654; Ratliff Dep. 32, Apr. 22, 2008). Consequently, the
23 | election procedures were amended to instruct an applicant to provide the alien registration
24 || number, which is also listed on a certificate of naturalization,” (Trial Tr. 654; Ex. 1357).
25
26 * Before approximately 1975, certificates of naturalization did not have A-numbcrs
printed on them. (Quinn Dep. 54, Apr. 22, 2008; see also Ex. 961 (certificate of
27 || naturalization from 1960 that does not have A-number)). :
28 4 -
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1 || This change was precleared by the Justice Department on December 6, 2007, (Kanefield
2 | Dep. 8, Jan. 1, 2008). - - o

T T B Elector Identificiivnr o Casta Ballot

i. Voting In Person on Election Day ™

Before Proposition 200, a person seeking to vote in person on election day did not

need to provide proof of identification. (Ex. 5). Rather, the person stated his or her name
and residence, and, if the name was found on the voter rolls, the person signed the signature

roster and was given a ballot, Id.

Vo S-S . N Y S

After Proposition 200, which amended A.R.S. § 16-579, an eleclor voting in person
10 if on election day must now present proofl of identification. A voter may obtain a regular
11 | ballot® only by presenting either one form of identﬁcaﬁon with a photograph, name, and
12 | address, or two forms of identification that bear the name and address. A.R.S. § 16-579(A).
13§ The specific types of identification are set forth in the Election Procedures Manual,
14 { which has the force and effect of law. AR.S. § 16-452(C). The cutrent version, approved
15 || in October 2007 (the “Manual™), was drafted by Secretary of State Jan Brewer and then
16 || submitted to Governor Janet Napolitano and Arizona Attorney General Terry Goddard for
17 || review and approval. See generally Ex. 4; AR.S. § 16-452(A)-(B). It was then precleared
18 || by the Department of Justice,

19 Acceptable forms of identification with a photograph, name, and address are: (1) a
20 | valid Arizona driver license; (2) Arizona nonoperating identification license; (3) tribal
21 || enroliment card or other form of tribal identification; or (4) other federal, state, or local
22 || government issued identification. (Ex. 4, at 128).

23
24
25
26

27 ¢ The different types of ballots are discussed infra, Part C.
28 5.
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1 Acceptable forms of identification without a photogtaph that bear the name and
3| address of thie elector are: (1) utility bill dated within 90 days of the date of the elections’ (2) | %
— 3 bank or vreditumomstaterment-dated-within 96-days-of the date-of the election; (3)-valid———=

insurance card; (6) recorder’s certificate; or (7) federal, state, or local government issued
identification, including a voter registration card issued by the county recorder. Id,

Inaddition fo these forms of identiﬁcation, an elector who identifies himsel{or herself
as a member of a federally recognized American Indian fribe may present tribal
identification, including: (1) a tribal identification or enrollment card issued under the
authority of a federally recognized Indian tribe, nation, community, or band, a tribal
subdivision or the Bureau of Indian Affairs; (2) a Certificate of Indian Blood issued to a
iribal member under the authority of a tribe or by the Bureau of Indian Affairs; (3) a voter
registration card for tribal elections issued under the authority of a tribe; (4) a home site
assignment lease, permit or allotment issued under the autbority of a tribe, tribal subdivision,
or the Bureau of Indian Affairs; or (5) a grazing permit or allotment issued to a fribal member
under the authorily of a tribe, tribal subdivision, or the Bureau of Indian Affairs.® (Docs. 775
& 776, Trial Tr, 680-81),

In addition, several counties have added “official election mail” sent by the county to
individual voters to the list of acceptable non-photo identification. (See Trial Tr. 748;
Osborne Dep. 60-61, Jul. 31, 2006 (Maricopa County); Dastrup Dep. 10, Aug. 1, 2006
(Navajo County); Hoyos Dep. 27-28, Jan, 16, 2008 (Pinal County); Hansen Dep. 55, Aug.

7 A utility bill may be for electric, gas, water, solid waste, sewer, telephone, cellular
phone, or cable television.” (Ex. 4, at 128).

¥ These forms of tribal identification were part of the terms of settlement in Navajo
Nation v. Brewer, CV 06-1575. They were precleared by the Department of Justice on May
22, 2008, (Doc. 774), and are currently an addendum to the Manual, (Trial Tr. 681). The
next version of the Manual will include this addendum, [d.

-6 -
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