

ADVANCE \y72Kenneth L. Simpkins, Esq.  SBN: 204843

LAW OFFICE OF KENNETH L. SIMPKINS
3631-D Village Circle

Carlsbad, CA 92008 

(760) 420-5488

Fax (866) 841-5420

Paul R. Lehto, Esq.  SBN 25103

LAW OFFICE OF PAUL R. LEHTO

P.O. Box 254

Everett, WA 98206‑0254

(425) 422‑1387

Fax (425) 645-7380

Admitted pro hac vice
Attorneys for Barbara Gail Jacobson, 

Lillian Ritt

SUPERIOR COURT OF CALIFORNIA,

COUNTY OF SAN DIEGO

	BARBARA GAIL JACOBSON, LILLIAN RITT, and DOES 1-50,

Contestants,         

vs.

BRIAN P. BILBRAY, MIKEL HAAS, DOES 1-50

Defendants.       

	))

)

)

)

)

)

)

)

)

)

)
	CASE NO.: GIC870044
Judge: Hon. Yuri Hoffman

Dept.: 60
	

	
	
	CONTESTANTS’ TRIAL BRIEF


	

	
	
	Complaint Filed:

Hearing Date:

Time:
	July 31, 2006

August 25, 2006

1:30 p.m.


I.
PROCEDURAL HISTORY
This brief follows the hearing on ex parte application by Defendant Brian Bilbray to continue the deadline by which he was required to file a response, if any, to the election contest affidavits filed by Contestants herein. Defendant Mikel Haas joined in the application to continue. Contestants did not agree to a continuance. At the hearing on the ex parte application, ostensibly for a continuance of the briefing schedule, Defendant Bilbray inappropriately raised substantive issues by way of an oral demurrer regarding jurisdiction and proper parties, and regarding the relief requested claiming the prayer in the pleading is insufficient. Defendant Bilbray also claimed that a recount of the vote pursuant to Elections Code, section 15600, et seq., is a perquisite to an election contest pursuant to Elections Code, section 16000, et seq. Contestants objected to the speaking motion and issues raised as not properly before the Court.

Instead of accepting a further week to prepare a response to the election contest affidavits, Defendants insisted that Contestants provide a trial brief to the Court to which Defendants would then respond. The Elections Code provides that a defendant, after receipt of the copy of the election contest affidavit, may file an answer and a cross-contest affidavit within five days. (Elections Code, section 16443.) Contestants take the position that Defendants have waived the filing of an answer and a cross-contest affidavit.

Pursuant to the Court’s order, Contestants file this trial brief as requested by the Court as follows:


II.
FOUNDATIONAL LAW AND STANDARD FOR JUDICIAL REVIEW
a.
Election Contests
Election contests are permitted by Elections Code, sections 16000, et seq. Elections Code, section 16100, sets forth the grounds upon which an election may be contested. Contestants set forth their grounds for bringing the contest with specificity in their verified statements as required. Generally, the grounds are based on the improper procedures followed by the registrar of voters which led to the decertification of the voting machines used and the loss of confidence in the outcome of the June 6, 2006, election.

An Election contest, being an investigation in which the public at large is deeply concerned, is not an ordinary adversary proceeding. (Minor v Kidder (1872) 43 Cal 229, 237.)

It is the wholesome purpose of the statute to invite inquiry into the conduct of popular elections. Its aim is to secure that fair expression of the popular will in the selection of public officers, without which we can scarcely hope to maintain the integrity of the political system under which we live. . . . [An election contest] should not be received in a spirit of captiousness, nor put aside upon mere technical objections designed to defeat the very search after truth which the statute intended to invite.

(Id. at 237-238.) 

Unlike the typical and usual situation in which citizens are obliged to obey the laws made by the lawmakers, with elections the roles are reversed, and the lawmakers come before the citizens to appeal to them and to seek their approval and authority for a certain term, via the process of democratic elections. Elections are, of course, purely procedural mechanisms to determine the “consent of the governed.” Democratic elections do not promise any substantive justice in terms of the “correct” candidate winning, they only provide that if a just procedure is followed, then the result of that election is binding upon the citizens as a whole.

California Courts have long recognized the unique and special nature of the election contest. Scrutiny of elections touches not only upon the constitutional right to vote of every voter, and the right to have that vote properly counted under Article II, section 25, of the California Constitution, but also concerns the sovereign capacity of the people of the state of California to choose those who will claim to represent them. In the American democracy, it is axiomatic that all legitimate power emanates from the People and the People alone. It is further abundantly clear, beginning with the language of the Declaration of Independence, that any government must obtain the “consent of the governed” via elections in order to prove the transfer of legitimate power from the People to the government and its officials. Unless these conditions are met, there is no democratic legitimacy. Indeed, the California Supreme Court has held that Under Stats 1850 ch 38 § 51 p 106, the conferring on “any elector” of the right to contest the election of any person did not deprive the people of their right in their sovereign capacity to inquire into the authority by which any person assumed to exercise the functions of a public office. (People ex rel. Budd v Holden (1865) 28 Cal 123.)

At least two profound consequences spring from the fact that elections are pure procedure. First, as the Mississippi Supreme Court observed in Waters v. Gnemi, the integrity of our republic is only as strong as the integrity of our elections. (Waters v. Gnemi (2005) 907 So. 2d 307.) Indeed, if the procedure of our elections is impaired, we are left with absolutely nothing, because democracy has never promised any substantive justice, it is merely a mechanism of procedural justice.

b.
Standard for Judicial Review
The second consequence is, because of the importance of procedural justice, the application by the courts of strict scrutiny in elections cases. Deference by the courts to legislative decisions is often justified by the fact that the legislature is the “chosen” and “sole representative of the people.” (See Charles H. Gruen v. The State Tax Commission, 35 Wn.2d 1, 7, 211 P.2d 651 (1949).) Yet, “[w]hen the constitutionality of an act is questioned, it is the solemn duty of the court to lay the act alongside the constitution and, with that instrument alone as a yardstick, decide the question according to the applicable rules of law which we have set out.” (Id., at 8.) Likewise, traditional deference accorded the decisions of representational government is not warranted where such decisions move us further from the will of the people – particularly where elections, the very process by which government is rendered representative, are implicated. 

In this case, we must give the statute a close and exacting examination. The Supreme Court stated:

“[S]ince the right to exercise the franchise in a free and unimpaired manner is preservative of other basic civil and political rights, any alleged infringement of the right of citizens to vote must be carefully and meticulously scrutinized. (Reynolds v. Sims, 377 U.S. 533, 562 (1964).) (See Williams v. Rhodes, supra, 393 U.S. at 31; Wesberry v. Sanders, 376 U.S. 1, 17 (1964).) This careful examination is necessary because statutes distributing the franchise constitute the foundation of our representative society(. And, for these reasons, the deference usually given to the judgment of legislators does not extend to decisions concerning which resident citizens may participate in the election of legislators and other public officials(.The presumption of constitutionality and the approval given “rational” classifications in other types of enactments are based on an assumption that the institutions of state government are structured so as to represent fairly all the people. However, when the challenge to the statute is in effect a challenge of this basic assumption, the assumption can no longer serve as the basis for presuming constitutionality. And, the assumption is no less under attack because the legislature which decides who may participate at the various levels of political choice is fairly elected. Legislation which delegates decision making to bodies elected by only a portion of those eligible to vote for the legislature can cause unfair representation..... “ 

(In Kramer v Union Free School District, 395 U.S. 621, 626-28 (1969).)

The Supreme Court noted a place for strict judicial review, stating: 

[Legislation] which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation, is to be subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth Amendment than are most other types of legislation. 

(U.S. v. Carolene Products, 304 U.S. 144 fn.4 (1938) (Citations omitted).) Two of the cases cited in support of this famous footnote four that launched modern strict scrutiny jurisprudence were elections and voting cases.

Carolene Products led to a robust scholarship regarding strict scrutiny, which continues to be cited. Recently, in Williams v. King, --- F.Supp.2d ----, 2006 WL 515527, (N.D.Ala. 2006), the district court noted that in his study of the competing theories of judicial review that dominate contemporary discussion, John Hart Ely argued: 

Paragraph two [of Carolene Products, footnote 4] suggests that it is an appropriate function of the Court to keep the machinery of democratic government running as it should, to make sure the channels of political participation and communication are kept open. ( John Hart Ely, Democracy and Distrust 76 (1980).

Where, as here, the very machinery of democratic government is at risk, strict judicial scrutiny is warranted.

The Court should apply strict scrutiny in its function to seek the truth of this election. In Benson v Superior Court of Napa County, it was held that when a statement is presented by an elector to a tribunal whose duty it is to investigate its merits, the statement should not be received in spirit of captiousness or put aside on mere technical objections designed to defeat very search after truth that statute intended to invite; public interests imperatively require that ultimate determination of election contest should, where possible, reach right of case. (Benson v Superior Court of Napa County (1963, 1st Dist) 214 Cal App 2d 551.) Thus, the Court should apply strict scrutiny in the search for the truth of this election, in order to make sure that the applicable requirements of California election law are complied with before ratifying any election result as being the will of the voters.

When issues rise to the highest levels of democracy and the Constitution, the justiciable issues are uniquely for the Courts and the legislative declaration on the matter is not dispositive.  For example, on the issue of whether Diebold, in providing via contract a core governmental function of vote counting,  is in fact functioning as a government entity and not in a "proprietary" capacity in connection with the vote-counting it performs or helps perform is not for Congress, the state Legislature, San Diego County or Diebold to determine, but rather for this court in the exercise of its judicial power.  The US Supreme Court noted the same when discussing whether a Congressional declaration regarding Amtrak's status was binding on the courts: 

But it is not for Congress to make the final determination of Amtrak's status as a government entity for purposes of determining the constitutional rights of citizens affected by its actions. If Amtrak is, by its very nature, what the Constitution regards as the Government, congressional pronouncement that it is not such can no more relieve it of its First Amendment restrictions than a similar pronouncement could exempt the Federal Bureau of Investigation from the Fourth Amendment. The Constitution constrains governmental action "by whatever instruments or in whatever modes that action may betaken." (Ex parte Virginia, 100 U.S. 339, 346-347 (1880); Lebron v. National R. R. Passenger Corp., 513 U.S. 374, 392 (1995).) It is not for the California State Legislature to make the final determination about the scope and meaningfulness of the right to vote and to have that vote counted:  a clear and primary constitutional right. 
III.

CONTESTANTS JACOBSON AND RITT FILED A PROPER PETITION UNDER CALIFORNIA ELECTION CODE, SECTION 16400 
Elections Code, section 16400, covers the requirements for the contents of a written statement by elector contesting the election: 

When an elector contests any election he or she shall file with the clerk of the superior court having jurisdiction a written statement setting forth specifically:

(a) The name of the contestant and that he or she is an elector of the district or county, as the case may be, in which the contested election was held. 

(b) The name of the defendant.

(c) The office.

(d) The particular grounds of contest and the section of this code under which the statement is filed.

(e) The date of declaration of the result of the election by the body canvassing the returns thereof. 

The Contestants Petition for Election Contest met all of these criteria. They also provided substantial additional detail in addition to that required by subsection (d) and pursuant to section 16100 which states the causes upon which an election may be contested as follows:

(a) That the precinct board or any member thereof was guilty of malconduct.

(b) That the person who has been declared elected to an office was not, at the time of the election, eligible to that office. 

(c) That the defendant has given to any elector or member of a precinct board any bribe or reward, or has offered any bribe or reward for the purpose of procuring his election, or has committed any other offense against the elective franchise defined in Division 18 (commencing with Section 18000). 

(d) That illegal votes were cast.

(e) That eligible voters who attempted to vote in accordance with the laws of the state were denied their right to vote.

(f) That the precinct board in conducting the election or in canvassing the returns, made errors sufficient to change the result of the election as to any person who has been declared elected.

(g) That there was an error in the vote-counting programs or summation of ballot counts.

The Petition also named Defendant Brian Bilbray as required by subsection (b), and complied with all other requirements of section 16400.


a.
Constitutional Grounds for Election Contest
Although some case law suggests that the statutory grounds are the only grounds of election contest, constitutional grounds of election contest are also recognized. (McKinney v Superior Court (2004, 4th Dist) 124 Cal.App.4th 951.)

In Weber v. Shelley, certification by the California Secretary of State was challenged by a pro se party by suing the Secretary of State (a party probably immune from suit in federal court under the sovereign immunity doctrine of the 11th Amendment) and the Weber court expressed an inspecific desire to abstain from state election matters without citing the 11th Amendment, which can even be raised for the first time on appeal.  

A superficial reading of Weber v. Shelley, 347 F.3d 1101 (9th Cir. 2003) does not due the case justice. Weber has only limited bearing on this case arising under the California State Constitution and election contest law and which does not directly challenge certification as in Weber. Significantly, in Weber, at p. 1105, the Court of Appeals specifically found that “there is no indication that the [electronic voting system] is inherently less accurate, or produces a vote count that is inherently less verifiable, than other systems.” This is directly at odds with the allegations in Plaintiffs’ Complaint, and the Secretary of State’s denial of certification and conditional re-certification, all of which must be taken as evidence of problems with the Diebold voting systems. 

b.
Balancing Test for Election Rights

Weber recognizes, id. at 1105, that: “It is a well established principle of constitutional law that the right to vote is fundamental, as it is preservative of all other rights. (See, e.g., Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886).) Weber proceeds to cite the balancing test established in Burdick v. Takushi, 504 U.S. 428, 433-434 (D. Hawaii, 1992):

A court considering a challenge to a state election law must weigh the character and magnitude of the asserted injury to the rights protected by the ... Fourteenth Amendment [] that the plaintiff seeks to vindicate against the precise interests put forward by the State as justifications for the burden imposed by its rule, taking into consideration the extent to which those interests make it necessary to burden the plaintiff's rights.  Under this standard, the rigorousness of our inquiry into the propriety of a state election law depends upon the extent to which a challenged regulation burdens ... Fourteenth Amendment rights. Thus, as we have recognized when those rights are subjected to severe restrictions, the regulation must be narrowly drawn to advance a state interest of compelling importance. But when a state election law provision imposes only reasonable, nondiscriminatory restrictions upon the ... Fourteenth Amendment rights of voters, the State's important regulatory interests are generally sufficient to justify the restrictions. 

(Id. at 434, 112 S.Ct. 2059 [citations, internal quotes omitted].)

The Burdick balancing test, as applied by Weber, in the face of the allegations of Plaintiffs, and taking into account the “character and magnitude of the asserted injury” to Plaintiffs’ Constitutional rights would result in a finding of a Constitutional violation based simply upon the inaccuracy of the Diebold machines. For example: Undervotes (voters allegedly failing or refusing to vote) number 5898 in the runoff election, but the primary election on the same day with the same two main candidates plus many other choices resulted in an undervoting rate more than five times as high, over 28000 nonvotes in the Congressional primary. While undervotes might differ somewhat, there is no reason for undervotes to be over five times as high on the same day, with the same candidates, in the same race.

Large “consolidated” absentee voter precincts whereby absentee voters are taken away from their proper “home” precincts numbering over five hundred and lumped into approximately twenty mega- precincts designed strictly for absentees specifically prevents a proper reconciliation of the number of voters with the number of votes, and frustrates an examination of precinct performance from year to year or election to election since any discrepancies over the years can be chalked up to variation in the number of absentee ballots removed from their home precincts and deposited into the handful of absentee voter mega-precincts.  This eliminates the most important check and balance against ballot box stuffing.  

The Contestants will proffer expert testimony that the 1% manual audit conducted by the Registrar of Voters by both its design, by its operation by ROV Haas, and by ignoring the mistakes and irregularities discovered in the limited audit actually performed, made it triply impossible for the audit to actually reveal the conduct of the election and audit its result as it is intended to by statute.
IV.

SAN DIEGO COUNTY AND DIEBOLD MAY NOT ATTEMPT TO APPLY PRIVATE COMMERCIAL LAW OF TRADE SECRECY TO PUBLIC ELECTIONS 
That privacy is waived when matters are injected into the public sphere is well established, whether we are speaking of candidates, defamation plaintiffs, or public records. The mere act of dialing phone numbers being released to the phone company for billing purposes results in a search warrant being unnecessary under the Fourth Amendment. When the right of the people to be informed does not intrude upon intimate personal matters which are unrelated to fitness for public office, see Griswold v. Connecticut, 381 U.S. 479 (1965), the candidate or officeholder may not complain that his own privacy is paramount to the interests of the people.
Since plaintiffs primarily seek evidence of malfunction here under error in the “votecounting programs,” a statutory cause of action under § 16100, their right to information about those programs is clear, because they are directly at issue in the pleadings as well as made relevant by the statutory cause of action.  This error is partly revealed by the election results themselves, and partly concealed within the programs.  Facts regarding poor management or function have been held to be “hardly a trade secret.”  See Joy v. McNamara, 692 F.2d at 894. Nevertheless, Diebold claims a property interest trade secret and San Diego County is defending the same by refusing to disclose the same.  

Property interests, of course, are not created by the Constitution, but rights are. Rather, property rights are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law rules or understandings that support claims of entitlement to those benefits. (Zotos International, Inc. v. Kennedy, 460 F. Supp. 268, 273 (D.D.C. 1978).)  At the time of the state and federal constitution, trade secrets did not exist, much less being asserted as an ownership right with regard to the counting of the vote itself. It can not be said that the Constitution intended trade secrets, but the Constitution does support the fundamental right to vote, and it does support the fundamental right to have that vote counted in every respect.  (Calif. Const. Art. II, section 25.)

Here, there is no history, no precedent, and no authority for any private party like Diebold Voting Systems to claim the counting of the vote is their sole, exclusive, private, and proprietary property right called a trade secret. Put another way, nobody owns the heart of democracy. Any such trade secrets, if they existed at any time, are waived upon their insertion and injection voluntarily into the public domain of elections.

Diebold may preserve its trade secrets, if it so wishes, by returning to the private sector, where they are entitled to protection, because the use is then “commercial” within the meaning of the Uniform Trade Secrets Act. It may not use commercial law as a shield to prevent oversight of the election process. 

The test for “malconduct” is whether a "nonenumerated act"---- that is to say, an act not mentioned in section 16100 ---- affects the "electoral machinery itself" and thus renders the result unconstitutional. (Horwath v. City of East Palo Alto, supra, 212 Cal. App. 3d at p. 775, italics added; see also People ex rel. Kerr v. County of Orange, supra, 106 Cal.App.4th at pp. 931—934. The Horwath court concluded, “However, we do not think section 20021 [now section 16100] could foreclose a prohibitory mandamus action, even by a nonelector, if a nonenumerated act alleged in the petition and affecting the electoral machinery itself rendered the resulting enactment unconstitutional.” (212 Cal. App. 3d at p. 775.)

Thus, under Horwath, a nonenumerated act of malconduct rising to a constitutional level of defect in the electoral machinery itself provides the safety valve for judicial review of elections.

This standard is met by the facts such as those in the petition, and 

(1) The conditions for the use of the machines were violated on election day, eliminating their certification. Uncertified machines and the use thereof is malconduct, particularly when the machines have the function of processing the vote in trade secrecy and preventing the observation and verification of any and all results.  

(2) Pre-election polls showed Busby in the lead in the race. But the five or more times higher undervote rate in the runoff relative to the primary (or the five or more times depressed undervote rate in the runoff relative to the primary because nonvoting ballots were assigned to Bilbray) establishes an Equal Protection violation under Bush v. Gore, because one group of voters has materially different residual vote or undervoting rates. (See also, Stewart v. Blackwell, --- F.3d --- (6th Cir. May, 2006) (applying Bush v. Gore to voting systems).)

V.

PARTIES

a.
Gail Jacobson and Lillian Ritt, Are Electors of San Diego County and the 50th Congressional District, and Are Proper Parties to Bring an Election Contest under State Law
Elections Code, section 321, defines “Elector” as “any person who is a United States citizen 18 years of age or older and a resident of an election precinct at least 15 days prior to an election.”

Elections Code, section 359, defines “Voter” as “any elector who is registered under the Elections Code.”

Elections Code, section 16002, defines “Contestant” as “any person initiating an election contest.”

Elections Code, section 16100, governs by its title “Who may contest election[s]” and it states in pertinent part:

Any elector of a county, city, or of any political subdivision of either may contest any election held therein, . . .

Gail Jacobson and Lillian Ritt, as affirmed in their signed declarations, are both registered voters and electors in the 50th Congressional District and are entitled to contest any election held in San Diego County for which they are entitled to vote, including the present race. Pursuant to the Elections Code, Jacobson and Ritt are proper parties.

Defendant Bilbray has been heard by this Court to complain that his Democratic opponent in the election is not a party to the contest. While candidates for office are electors under section 16100, nothing in the Elections Code requires that a candidate in an election being contested must be a party contestant in order to proceed. An attempt by Defendant Bilbray to draw his opponent into the contest should be seen for what it is: a political stunt designed to provide ammunition for a political campaign. The Contest at issue is meant to be a search for the truth, not a partisan attack. As the Minor case, supra, stated:

It has not authorized every citizen or member of the body politic at large to institute proceedings for that purpose [election contest], but has limited the authority in that respect to those who are themselves electors, and it has required the statement of the grounds of contest in every instance to be verified by the oath of the contestant. When such statement is presented by an elector to the tribunal whose duty it is to investigate its merits, it should not be received in a spirit of captiousness, nor put aside upon mere technical objections designed to defeat the very search after truth which the statute intended to invite. 

(Minor v Kidder (1872) 43 Cal 229, 237.) The Contestants named in the petition are proper and sufficient parties.

b.
Brian Bilbray Is a Proper Contestee / Defendant to this Case, and Defendant Mikel Haas Is Necessary to a Just Adjudication of this Case
Under Elections Code, section 16002, “Defendant” is defined as “that person whose election or nomination is contested . . . .” In this case, the election of Brian Bilbray is contested. Contestants have no choice but to name Brian Bilbray a Contestee / Defendant to this case. 

Registrar of Voters Mikel Haas is the responsible public official for the election at issue. As such, he is a necessary party and was therefore joined to the action as a party Defendant. Furthermore, Defendant Haas has made a general appearance in the case, no special appearances being permitted pursuant to section 16444, subjecting him to the Court’s jurisdiction.

VI.

RELIEF

a.
The Relief Requested by the Contestants Includes a Hand Recount, and a Declaration of the Invalidity of the Run off Election Followed by a New Election. 
1.
Procedure for Election Contest
Once all of the contest statements are filed, the presiding judge must set the time and place for a hearing to take place not less than 10 nor more than 20 days from the date of the order. (Elections Code, section 16460.) On August 4, 2006, the presiding judge ordered the hearing to take place on August 18. On motion by Defendants, the hearing was continued to August 25. The parties will meet at the time so designated in order to determine the contested election. (Elections Code, section 16600.) The Court shall have all the powers necessary to the determination of the contest. (Id.; See also, Elections Code, section 16620.) Thus, August 25, 2006, is the date of the trial. At that time, should the verified statements of the Contestants satisfy the grounds set forth in the Code, as discussed infra, the Court must order the ballots recounted.

The court has all powers necessary to determine the issues. (Elections Code, section 16620.) The powers include the power to issue subpoenas for attendance at deposition and attachments to compel appearance at depositions. (Elections Code, section 16502.) The Court may also order the production of documentary evidence necessary to determine the issues. (See, e.g., Hardeman v. Thomas (1989) 208 Cal.App.3d 153, 167 (Where documentary evidence was obtained in support of judgment.) In this case, the registrar used electronic machines to count the vote. Extensive evidence exists that the Diebold machine used is subject to malfunction and hacking to change election results. The registrar of voters must conduct audits and keep records of the chain of custody of the machines to ensure a clean election. Contestants allege that the registrar of voters violated security requirements thereby decertifying the machines, thereby decertifying the election. In order for the Court to determine the issues, Contestants will require the production of documents related to auditing and security including, but not limited to, the following:

· Minutes of Board of Supervisors meeting containing a statement of the votes received by all candidates in the county by precinct.

· Action of Supervisors ordering publication of an election proclamation.

· Declaration of the result of the election by the body canvassing the returns.

· One Percent Manual Tally.

· All rejected ballots.

· Chain of custody logs for ballots and voting machines.

· Materials to review in order to properly determine the precincts that should be counted first per right under California Election Code 15622.

· Election Observer Panel plan as required to be delivered to Secretary of State.

· Records to prove recount cost in representative counties, including Orange County, CA

A court order for the production of the documents is also required because, even though some of the documents are subject to public record requests, the registrar of voters officials has refused to produce the documents pursuant to lawful requests, citing this Contest as the reason.

At the time of the trial on August 25, the Court should order the production of the ballots and the related documents, that the ballots be opened and a recount taken, in the presence of all the parties, of the votes cast for the various candidates. (Elections Code, section 16601.)

In the trial and determination of election contests, the court shall be governed by the rules of law and evidence governing the determination of questions of law and fact. (Elections Code, section 16602.) In conjunction with the Court’s powers necessary to determine the issues, and following the rules of evidence, including discovery, Contestants will present to the Court witness testimony, including expert witnesses, documents, and the results of the recount in order to obtain the judgment sought.

Contestants are required to pay the cost of the recount. (Elections Code, section 16503.) The court will set the cost of the recount. (Id.) Defendant Haas’ estimation of the cost of a recount is not justified. In the November 2, 2004 election which included the write in ballots for Donna Frye, Channel 10.com posted an article: “Registrar Receives Request to Count ‘Unovaled’ Write-In Ballots: Frye Supporters, Media Outlets Ask for Recount.” The article states, “Cost estimates for a full recount range from $100,000 to $150,000.” If this figure refers to a full recount of all the ballots of that election, then according to the Registrar’s past elections information, the votes broke out as follows: 843 Precincts with total votes of 457,506. If all 457,506 votes were counted regarding the 2004 Mayoral election, the range of costs per ballot would be $.22 - $.32 versus the amount of $.76 - $.95 per ballot that we were quoted to count 158,033 ballots of the 50th District Special Election of June 6, 2006. Haas said costs to count 158,033 ballots would range from $120,000 - $150,000. Based on the foregoing, Defendant Haas’ set a price for a recount in the present election that is arbitrary and meant to discourage discovery of the truth about the election he conducted. Contestants hereby request the right to introduce evidence of what the actual cost for a recount is based on the costs charged by a representative county for a recount.

b.
Court-ordered Recount Is a Matter of Right Based upon the Face of the Pleadings
The CA Supreme Court held that under Elections Code, section 20084 [now Elections Code, section 16601.], providing that in an election contest the trial court shall open and recount the ballots at trial if the statement filed by the contestant appears to make a recount necessary for the proper determination of the contest, a recount is required when the grounds alleged in the statement of contest are such that a recount would be required if the allegations were true. (Enterprise Residents etc. Committee v. Brennan (1978) 22 Cal.3d 767, 767-768 (emphasis addedd.).)

“Malconduct” is intended to broadly include erroneous conduct without wrongful intention. (In re Crier (1926), 77 Cal.App. 605, 609.) Contestants need only plead some definite particularity in the charge of malconduct by election officers to compel a recount. (Id.) The Contestants have properly alleged malconduct, and other grounds, sufficient to justify a recount.

c.
Case Law Provides for a New Election Based on the Bases For New Election Identified in the Petition for Election Contest
California statutory law enumerates seven specific grounds by which the results of an election can be contested so that, under certain circumstances, the election can be set aside and a new election held. 

E.g., Bradley v. Perrodin (2003) 106 Cal.App.4th 1153, 1167: “When an otherwise successful candidate ... is subsequently found to have committed an offense or offenses against the elective franchise, her election may be annulled even if the number of unqualified voters she fraudulently registered or the number of votes she unlawfully solicited were too few to have changed the outcome of the election.”

(McKinney v. Superior Court of San Diego County 124 Cal.App.4th 951, FN2.) Contestants request the election be set aside and a new election held according to proof at trial.

VII.

JURISDICTION
a.
Nothing in this Election Contest Impinges upon Any Other Proper Constitutional Power, State or Federal
The focus of an election contest is suitably narrow: No other right is involved in a contest of an election than the apparent legal right which is created by the declaration of the canvassing board that a person has been elected. (Sweeny v Adams (1904) 141 Cal 558. It thus does not specifically concern the right to be sworn in to the House of Representatives. 

This election contest and recount are fully within state authority. Where the state has the jurisdiction to perform the original count, it also has the jurisdiction to perform a recount. (Roudebush v Hartke (1972) 405 U.S. 15.) Thus, counts and recounts are both clearly within the Art. I, section 4 and 5 powers of the states to regulate elections, unless affirmatively displaced by Congress. 

Congress has done no such displacement or preemption of state recount authority. Indeed, in passing the Help America Vote Act in 2002, Congress expressly provided that the states would provide the rules as to the counting of all votes, including recounts. Indeed, in 2000 the US Supreme Court case of Bush v. Gore applied Florida state law and the recount efforts of Florida officials, and the authority of those state officials to conduct the recount was never questioned (the manner of the recount, however, was held to violate Equal Protection because some voters were treated differently than others). 

For example, in Waite v Brendlin, it was held that the right to contest an election is purely statutory, and must be determined in accordance with the terms of the statute. Waite v Brendlin (1914) 26 Cal.App.31.) Neither the policy nor the rule “has been invoked to uphold an election in the face of illegalities which affected the result–a situation in which the will of the people may be thwarted by upholding an election.” (Canales v. City of Alviso (1970) 3 Cal.3d 118, 127; Gooch v. Hendrix (1993) 5 Cal.4th 266, 278.)

b.
The Effect of Certification of the Election Results and the Premature Swearing in of Brian Bilbray 
In declaring the result of an election, government officials do not act in a judicial capacity, they act in merely a ministerial capacity. (County of Calaveras v Brockway (1866) 30 Cal 325.) Furthermore, in entering the result of an election on records of board of supervisors, the relevant county official is performing a ministerial and not a legislative act. (Fairfield-Suisun Sewer Dist. v Hutcheon (1956, 3rd Dist) 139 Cal App 2d 502.) Such ministerial acts are not due any of the deference sometimes accorded to policy decisions of government bodies. 

As alleged in the Complaint, Brian Bilbray was sworn in June 13, 2006, only 7 days after the June 6, 2006 election, perhaps a record speed for the U.S. House of Representatives for a swearing-in, since it was prior even to any official results of the election being announced and declared. More than two weeks after the swearing in ceremony, Registrar Haas purported to certify the election results on June 29, 2006. 

Under California law, a statement of election contest filed before the result of the election has been declared should be disregarded altogether. (Chance v State (1911, Okla Crim) 113 P 996.) Under this case, a statement challenging an election filed before the certified result is of no force and effect and is disregarded. The same should be true of a premature swearing-in, for the purposes of this contest. Therefore, the premature swearing-in of Defendant Bilbray should be of no force and effect. In fact, if it were allowed to have any effect on this proceeding at all, the unilateral actions of one party to swear in a fellow member of the same party would have the effect of stripping California citizens of their rights to a fair election, depriving them of the protections of due process, and emasculating the California Election Contest statutes. Congressional action should not be interpreted to so preempt state sovereignty in this area, and indeed the area of state election sovereignty has a special constitutional status since state’s are sister sovereigns, such that the due respect owed to states as sister sovereigns would dictate that Congress would not be acting constitutionally if it were deemed to be vitiating state election law without the benefit of statutory passage as required by Article I, section 4. 

VIII.

THE 1% MANUAL AUDIT HAS BEEN OBSCURED AND OBFUSCATED AND RENDERED USELESS AS THE AUDITING TOOL FOR WHICH IT WAS INTENDED. 
Electronic elections operate in a context where they at best hang by a thread of legitimacy, and must run the table of testing, certification, conditions, and operational requirements if they are to be useable in elections. Audits are intended to reveal if this has been done, or not, but the San Diego Audit performed by the Registrar of Voters completely fails to provide anything useful.   

In general, all proposed electronic vote auditing schemes suffer from the same basic limitation: if it provides definitive proof, after the fact, of how a voter’s vote was actually cast, it violates the requirement that voting remain anonymous and have a secret ballot; on the other hand, if an electronic vote audit scheme does not provide definitive proof, after the fact, of how a voter’s vote was actually cast, the defendant will likely argue that the inability to detect who any illegal or fraudulent votes were cast for renders all evidence speculative.   Support in the dicta of McKinney for this proposition can be found, thus making it absolutely critical that elections officials discharge fully their duties of disclosure, and not hide evidence of malfunction and wrongdoing.   Unfortunately, the ROV continues to deny access to evidence even where copies have been paid for, claiming that a room is not available for citizen review of those records, when it is merely copies that are being purchased(  

By way of statistical background, the theoretical accuracy of a spot-audit can be expressed as the probability that a sample T of a total number of N precincts will detect at least one of F precincts with a corrupted vote count. That probability is calculated as follows:

Probability of detection (P) = 1 - ((N – F)! (N – T)!) / (N! (N – F – T)!) if F+T· N;

and, as a practical approximation, if F+T<< N then (P) = 1 – (1 – F/N)T

San Diego’s 1% audit requirement as actually used in practice will not detect fraud or irregularity most of the time, and these risks are specifically increased as to Congressional races because only a fraction of the County’s 1% sample is within the 50th Congressional District.  This leaves the US House of Representatives elections wide-open to undetected programming error and/ or deliberate fraud.  This statistical critique of precinct based sampling techniques is fully confirmed by data from computer simulation of 10,000 Congressional elections, and the errors in the method and in the execution of San Diego county cannot be remedied simply by auditing more precincts.
Moreover, additional flaws include (1) nonrandom selection of precincts (2) failure to produce 2800 pages of backup data (3) no notice to the public of the manual audit, despite written request on behalf of contestants, to avoid any witnesses to the same (4) apparent involvement of a Diebold machine in evaluating the Diebold performance (5) large lumped absentee precincts distort the statistical power of any audit dramatically (6) failure to report as errors the errors that do occur and appear from the manual audit (7) Comparison of the 1% sampling of the June 6 primary official canvass results shows 77 less cards--when compared against the same consolidation numbers--for the five consolidation numbers identified associated with the 50 th Congressional District. The consolidation numbers in the 1% selection are 105510 and 412760 with three additional consolidations added: 127250, 416700 and 435380. The absentee ballot-associated consol #999052 is not part of this calculation. (8) Source Data PDF Files Provided for Analysis Are Inappropriate for Use in that several files provided for review and analysis of the 50th district primary votes were in a PDF format. Whereas a PDF file is a sufficient means to transmit or document fixed information, its usage to convey raw data that is intended for data analysis is inappropriate and borders on ludicrous, due the extensive labor required to reconstruct the information in a usable form, while risking unnecessary manual data input or manipulation errors. 

Thus, the audit does not provide its critical function of independently assessing legitimacy and accuracy, and it is required to occur prior to and as a condition to certification.  

RESPECTFULLY SUBMITTED

	Dated:
	August 16, 2006
	Signed: 
	[image: image1.png]@C‘g{a






	
	Kenneth L. Simpkins, Esq.

Attorney for Contestants




SUPPLEMENTAL AUTHORITY APPENDIX A

Illegal Votes May Also Include “Invalid” Votes. 

In Stebbins v. Gonzales (1992) 3 Cal.App.4th 1138, by contrast, the trial court did attempt to draw a distinction between “invalid” and “illegal” votes, using the former term “to denote those votes in which the voter was privileged to vote, but the vote could not be counted because it was not cast in the manner provided by law,” and reserving the latter term for those votes that “were actually ‘illegal’ since Defendant will never get those votes.”  (Id., at p. 1142.)  The trial court’s theory was that the second-place finisher should be declared the winner if a sufficient number of “illegal” votes were cast for the first-place defendant, but that a new election should be ordered if the votes were not entitled to be counted only because they were “invalid,” since “it can be presumed that the invalid votes would actually be revoted for the defendant in a valid manner.”  (Ibid.)  The court of appeal, however, reversed the trial court on this point, holding that both types of votes were “illegal” and that the Elections Code required the court to declare the person with the most legal votes to be elected.  (Id., at pp. 1142-44.)   

Under Stebbins v Gonzales, the sleepover issue as pleaded in the petition violated the conditional certification resulting in invalid votes, because the conditions precedent to use of the machines were not met.

The Conduct of This Election Also Violates the California Constitutional Right to Have the Vote Counted In All Particulars. 

Art I. section 6 of the California constitution states that “All elections by the people shall be by ballot.”  "The right of qualified voters within a state to cast their ballots and have them counted at Congressional elections . . . is a right secured by the Constitution" and "is secured against the action of individuals as well as of states." United States v. Classic, 313 U.S. 299, 315, 85 L. Ed. 1368, 61 S. Ct. 1031 (1941),
California Constitution Art. II, § 2.5 also provides a Right to have one’s vote counted. It states:  “A voter who casts a vote in an election in accordance with the laws of this state shall have that vote counted.”  Calif. Elec. Code § 15702 further defines "Vote" for purposes of this Constitutional section by stating:  “For purposes of Section 2.5 of Article II of the California Constitution, "vote" includes all action necessary to make a vote effective in any primary, special, or general election, including, but not limited to, voter registration, any other act prerequisite to voting, casting a ballot, and having the ballot counted properly and included in the appropriate totals of votes cast with respect to candidates for public office and ballot measures.”  

Under the above constitutional standard, reporting absentee ballots in mega precincts and away from their home precincts prevents those ballots from being “included in the appropriate totals of votes cast with respect to candidates for public office” and therefore violations Art II, section 2.5 of the California Constitution. 

Overall, the Registrar of Voters has implemented and allowed changes to the franchise related to elections for federal office that effect a fundamental change in the constitutional framework. Any such change must come not by legislation adopted either by Congress or by an individual State, but rather -- as have other important changes in the electoral process-- through the Constitutional amendment procedures set forth in Article V.  Thus, the voting technology used in this election violated the federal and state Constitution for this independent reason, and its use under all the facts of this election constituted “malconduct” affecting the election machinery itself, within the meaning of § 16100 and California case law, for which prohibitory mandamus is available.  See McKinney v. Superior Court, supra. 
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